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BBSTBACT . - * " 

The repcrt' outlines areas of policy convergence , 
betveen agencies providing service^ tj^ adjudicated handicapped youth 
and suggests fcXlcy arrangements to encourage interagency agreements 
necessary to carry out P*t. 9*(-t«2 (the Education for All Handicapped 
Children Actf and Section ^0^ of the Eehabilitation lc% of 1973. 
Eesearch is cited showing the incidence of mental retardation and 
learning disabilities among adjudicated youth. Policy issues are 
addressed in the foj^loving areas: pracedural safeguards (including 
timely notice, nondiscriminatory evaluation, a*nd surrogate par^nts> ; . 
appropriai^e eduo^tiozral programing: placement in the least \ 
restrictive environment (including a ¥efiev of judicial 
interpretation of the principle): and individualized educati'cn ■ 
programs (lEP^). Trends in state interagency agreements to provide 
special education and related services ^o the pofulaticn are depicted 
in a chart, and selected state situations are discussed. Among future 
issties examined are personnel needs and inservice training, funding 
jtnd. the provis*ion of related services, and educational fQlicy 
considerations tor the handicapped offender dged 18 to 2) under P.L. 
9^^*1l^2• EighjS^ policy options ^are presented, including suggestions for 
cooperation between the state education agency and th^ state youth 
correctional facility in developiag lEPs, (CLJ 
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. ■ - INTRODUCTION . 

/ _ ' ■ ■ ' ■ . 

/ Inherent In the implementation of P*L* 94-14?, the Education for Ail Hdndl- 

/ ' , ^ ^; ^ ' ^ ' 

capjJed, Children Act of 1975;, Is the^'provlslon for a "free .appropriate public 
education'* (20 U*S.C* 1411 8612(2)(B)), to meet th^ unique educational needa of 
each handicapped child* Procedural aafeguards were mandated In the Act to Inaure 
tjtQt the^Aghta qf the handicapped child an^ the child*a parents were protected In 
the Identification, eVaiuatlc^ ai^d placement procesaea apeclfled by P«L. 94*^142 
and P.L. 93-380 (The Education Amendmenta of 1974)./ The Individualized educa- 
tlon program (I^P) became the, conduit by which apecl^L education aervlcea and any 
, related aervlcea needed by the handicapped child to benefit from speci^lf educa- ^ 
tlon Instruction; were provided by the school system* The degiTee of "approprlate- 
nesa" wss to be determined by the lEP, aa well aa *the least restrictive environ- 
ment (LRE) in i^lch ftio provide ^he education* Thia ayatem of educational and 
procedural safeguarda promulgated by P,L. 94-142 is currently being instituted 
^n school systems across the dountry ss locsl and atate education agendea imple- 
ment special educstlon programa atid aervlcea for achool chi'ldren aged 5^17, aa 
aet forth in the^law and in regulations* • " ^ 

For the handicapped atudeot i^o comea un^r the jurisdiction and purview of 
the Juvenile Justice Syatem, there exiats a dual system of procedural aafeguards* 
The educational projections of P,L* 94-14^ m&^ be suspended before, duting, and, 
for many handicapped atudents, even after' the adjudication hearing* The struc- 
ture and fprmalitiee of the Juvenile Juatlce Syatem are designed to protect the 
atatu^ of' the^ juvenlj^e during the court*proceedings and to divert as many caaea 
as possible from formal adjudication to probationary atatua*or to residential 
treatment centera. Recent studies (Sjaith, 1978; AGLD^ 3,979) have shown that the 
nature and/or antisocial behaviors pf handicapped youth %ake" them, aa a ^oup, 
more vulnerable to formal adjudication than other clasaea of yoirth who commit 
almilai? delinquent statu* offenses* * , " ^ ^ * 



Handicapped youth vho4>ecome delinquent, often'have experienced' school t>r 
academic, failure (Glueck and .Glueck, 1950; Burke and Simons, 197^ ; Murray, 1976; 
Toby and Job^jh 1962; Clarizio and McCoy, 1970r as cited in Smith, 1978) and have 
alao exhibited' behavioral problems that have reauited in school truancy and 
difficult family relations, %e documenfe^ion of these antisocial behaviors by * 
the public schools and other public agencies involved with the handicapped youth ' 
often has fostered jurisdictional problems on the part of these agencies when the 
handicapped youth comes before the juvenile court. This jurisdictional problem 
may only surface when the .policies and procedures of the 4gencies involved with 
the handicapped youth are not clearly delineated with respect to responsibility 
and lines of authority* The educational program emphaaia of each public agency 
charged with providing serv'ices to handicapped youth will necessarily reflect the 
specific legislative mandate established for that agency. 

TP ^ ^ 

Policy agreements between .public agencies charged with providing aervicfes to 

* 

handicapped youth who commit a delinquent or status offense, can begin to lessen 
jurisdictional problem areas and help to maintain the necessary special eduta- 
tional services* This paper ou^inea the areas of policy convergence between 
agfencies providing services to adjudicated handicapped youth and offers specific^ 
policy Options to help facilitate the interagency agreements necessary to' carry 
out the mandates of P-vL. 94-142 and §504 with respect to the education of handi- 
c^ped children and youth. , -^^^ - 

r 

\ 

Identification of Specific Policy laauea and Eatafalishing a Methodology 

In analyzing the basic policy issues inherent in the provision of specJLal 

"J ' ' ■ ' ■ 

education anf related services to adjudicated handicapped youth, the purpose or 
this paper is to identify specific points of convergence when the state educar 
tion ^gency and the juvenile corrections agency have conflicting interests for 

,the siiuCation and/or rehabilitation of handicapped youth^ The protil,ein centers 

- i . 



on. the regulatory and statutory duties of both agencies tnd the lihpo&ed 'autonomy 

of these'systems* BaCh system may provide for the health^, safety^ protection from 

harm ^nd either education or rehabilitation of the children and youth entrusted 

to their care* The policy conflicts In the systems arise from different legle- 

latlve Hiandates specifying ptlmary duties and goals » with respect to either edu- 

i 

cation' or rehabilitation.' ^ * 

. ♦ 

The State Edocation Agency (SEA) Is charged with providing free public educa- 
tlotf to all the citizens of that state of school age. Recent federal laws (P*L. 
94-142 and §504" of P.L. M-112) also charge the states to provide appropriate 
special education and related services for all l<lentlfied handicapped children of 
school age, at no cost their parents or guardians (§121a,300 et.seq.). More- 
over, the State Education Ageticy (SEA) Is given sole state agency responsibility 
(il21a.600 et.seq.) to see that the mandates of P.L. 94-142 are carried out for 
all handicapped youth placed In private or other state agency'run Institutions. 
" ^ The state correctional agency, under the Juvenile Justice System "^Is charged ^ 
with operating facilities to house , detain, rehabilitate or otherwise correct the 
antisocial behaviors that precipitated the occurrence of an act, by a juvenile, 
that is considered an offense by the comaunlty or society (GAO Report // GGD-76"9^7, 
1977). The corrections a^ncy is noti^ primarily charged with the education of 
those youths confined to its custody. ^ Most state compulsory school attendance 
laws are binding on correctional facilities, as well as school systems. The 
problem is further compounded when a handicapped youth is placed in a correctional 
facility by the juvenile court. The handicapped youth, by virtue of the adjudi-** 
cation process^ becomes a responsibility of the state, subject to the j urlsdicatlon 
of the judiciary system. Since the education of the adjudicated handicapped youth 
is .still the mandated responsibility of the State Education Agency (SEA) , this 
area of overlappij^g responsibilities is a key point of convergence where policy 
decisions are heeded and necessary. 
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- "Policy agreements need tio be tmplemented by both the school and the court 

at ctltlcal (Jeclslon points In the transition from sohool environment to cor- 

t > \ 

rfectlpnal fafljlllty, At each point of penetratlgn Into the juvenile justice 

1- 

^yst;emV a policy decision between. schopl and court pay be needed to protect the 

procedural and educational rlgh^ of the handicapped youth. The procedural ^ 

' , . * - * ' ' 

safeguards mandated by P.L. 94-142 and P,L: 93-380 relative to the provision of 
a surrogate parent to "act for the handicapped adjudicated youth In educational 
matters needs to be explored Un light of stat^ limited guardlanahlp laws reg- 
ulating tHe state's right to Impo&e guardlan^lp. Also» the eflucatlonal safe** 
gitards mandated by the Individualized education program ^'(lEP) may be used to 
, help provide t;he^most appropriate "placKU^nt" within the confines of the juven- 
lie eotrrectlonal system for the t^ndlcapped offender. If policy statements are 
In effect between the SEA and the Department of Corrfect;lonsT~ 

The primary Intent of thla policy options paper 1b to e^tplore^ analyze , 
arid, present the basic policy. Issues regarding the provision of appropriate special^ 
e^ducatlon programs for^ Idedtlfl^d handicapped adjudicated youth In the f<^ of 
policy option statements^ Both the positive and negative aspects of each policy 
option stat^ent will be explored In light of federal^ state and local regula- 
tions affecting handicapped youths A policy base be established that will 
help to^addreas the l^^ues developed thrpugl}out thl^ paper that Impact on programs 
and services for handicapped adjudicated youths ^ ^ 

The specific methodology to* be .employed la an analysla of Pederal and Canstltu- 
tlon^Xaws Impacting on handicapped youths as well as relevant court cases and judicial 
opinions affecting the education and placement of handicapped youth* The FY 1979 
Annual Program Plans (for Special Eclucatlon)'for each state have been reseafthed 
for appropriate data, and a literature review has been conducted to reflept cur- 
rent thinking In the area of handicapped adjudicated youth* 

" ■ ' . 9 



■ Chapter I • ' ' ' 

' riDESTIFICATlON AND EVALUATION OF THE POPUMTION . 

Overvlev^of the Population ^ . ^ 

Reports of the educational characteristics o^ adjudicated youth as well as 

more recently, the Incidence of handicapping conditions,, have appeared at an 

f 

Increasing rate over the past two decades. There exists sufficient statistical^ 
Informatl on ** even If there are variances In the overall findings concerning 
educational attainment* levels among^of fenders - that clearly demonstrates a^ 
need for educational and vocational programming for the offender population* ^ 
According to recent statistics compiled by Meta Metrics, Inc., (1977) for HEW; 

• There are approximately 250,000 Inmates In U.S. corrections 
facilities on a more or less permanent basis* Typically, the 
Inmate Is young; male and has not comple&ed ja.hl^h school edu*~ * 
cation. For Federal Initiates the average grade completion was 
9.7 years and for state and local corrections facilities the 

" average was Ipwer (8.5), The average Inmate functions two to , 
three gjcades below tP^e 'actual number of school years completed.* * 
, The majority *of Inmates will stay In custody less than two 

years, and 19 out of 20 of them will make an eventual return 
t^ society. 

• It has been estimated that up to 90% of the adult Inmates of ; 
the penal Institutions are school drop-'outs* The 1970 census 
Indicated that possibly 25%^ of the adults of the general popu- 
lation dropped out before high school graduation.^ For the 
general population,' the average completed grade level for i 
adults was 12.1, while the.flgure was an average of 8,5 for 
adult Inmates. \ , 

• In a recent study conducted by'LEAA, It was estimated that 34% 
_ of the juvenile corrections {copulation were functionally Illit- 
erate. (LEAA, ff73-ED-99-O012, 1975). ■ 

% Although lnt^irigenc€^ tests administered to federal Inmates * ^ 

revealed that 87% of them scored "average'* or "above averagfe'*, 
^ the* fact Is that, the majorit^^f this population has neither * ^ 

^< the necessary social, educational nor vocational skills to 
Realize their potential. As a group, offenders and ex- 
offeiYders ar^ under educated, unemployed, and unemployable 
and tepresent a disproportionate margin, t^je lower economic 
. levels and mlnotlty groups (p. V^2). 

The most prevalent conditions studied have bee^ mental retardation and 

learning dlsabllltl&. The research efforts for the most' part suffered from 
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sample, definition, and sophistication factors; however, some general conclusions 
have emerged. Most studies have found an unusually high preyalence^of mental 
retardation (12% - 15%) as compared, to the general population (2% - 3%) (Smith, 
1978)* Secondly, efforts to Identify the number^ of adjudicated youth who have 
learnl^ng disabilities' have reported' Incidence figures ranglng^from 30% to 50% 
,of the population depending on criteria* (See Appeftdlx A). Regardless of thj& 
actual* figures^ there Is sufficient evidence to warrant the suspicion tliat the 
Incidence of ^.earning disabilities occurs at a higher rate^ln the adjudicated 
population than In the general population* ^ ^ 

In rec^t years, a number of social scientists, judges and educators have 
observed pnat many juvenile delinquents have learning problems. Some have sug-^ 
gested that children with learning dlsablllbles are especially likely to engage 
In delinquent behavior and, , as a result, get Into trouble with the law. 

In order to find out If learning disabilities lead to juvenile .delinquency,* 
the Office of Juvenile Justice and Delinquency Prevention (OJJDP) , an agency of 
the U*S* Department of "Jt^tlce, funded the Association for Children with Iiearnlng 
Disabilities to conduct ^ special program of Instructloa to help juvenile delln?- 
quents who have learning disabilities* The agency also funded the National Center 
for Sta4!e Courts, located In Williamsburg, Virginia, to evaluate the Instructional 
program and to try to determine the nature'of the relatlon^jtiip between learning 
disabilities and juvenile delinquency. This educational and research program. Is 
being conducted In Baltimore, Maryland; Indianapolis, Indiana; and Phoenix, 

Arizona* * ^ 

The results of the^flrst phas^e of the stu4^^ho,wed that, on the average, 

youths with learning disabilities are more Ltkely to be found del^nqcent by a 

juvenile court th^n youths without learhlBg disabilities. While 32% of the 

•* 

Juvenile delinquents were found to have learning disabilities, only 16% of the 
nond^llnquent publlb school children were found to have learning disabilities > 



However, the researchers found that Ifea^nlng disabled children do not 
engage In more delinquent behavior than\chlldren who do not have learning dls- 
abilities. That ISj while children with learning disabilities are more likely 
to be found delinquent^ by a court, they commlt^ the same amount of delinquent 
acts as non- learning disabled ym^gsters. This means that the. juvenile justice 
system. Including perhaps the police, "^the prosecutors, and the courts, may be r 
treating learning dlsable4 youngsters dlffei:ently than children who do not have 
learning disabilities, even though they have behaved the same,. The researchers 
are now Investigating why this might be happening (ACLD, ^1979). ' \ 

The' General Accounting OfrElce (GAO) In 1976-77 ui>dertook a study of ^he 
extent of^ learning problems among Institutionalized- juvenile delinquents in 
Connecticut ami Virginia, and described the theft cur^rent efforts to the public 
schools" and fthe correctional facilities In dealing wAh suCh problems. The GAO 

reported the need for this review becausp of; 

. * . ■ ' ^ , . , / 

' ly slgtilflcant Increases In juVeijlle crime; ' * 

2) growing evidence Indlcatliig a correlation betwfeen'chlldren witb 
learning problems an^ children ddtmonstratlng delinquent beh^lor > 
patterns; and \ . ^ ' ' ' 

3) expanding number of studies Indicating that the public schools 
can have a measurable effect on reducliig juvenile^ crime. 

Overall, the results of the GAO's (1977) testlng/lncldenpe studies In Con- 
necticut and Virginia substantiate similar studies conducted^ln other states 
which .also showed considerable academic underachlevemenr'l^^jl^eir delinquent 
populations* , - 

For example: ' :l ^ ^ , ' 

— 'BO percent of the adjudicated delinquents te^sred In a study- con- 
ducted by the State of ColorWo's Division of Youth Services , were * * 
diagnosed a^ having learning problems* ' , 

— 90 percent of the girls tested In a Tennessee State reformatory 
were 2 to 7 ^ears below their grade In reading* 

. -7- ^ ' " 



— 70 percent of the delinquent youths tested In a Rhode Island study 
were found to warrant professional .attention^' 

' -|-57 percent^of the youths referred to the Norfolk, Virginia, Youth 
^ ^ and Fainily Clinic by the juvenile c'ouiTt were fjound to have ^general 
^ learning disabilities (p* 15)* 

Recognizing that a l^rge segment of the delinquent population In Institutions 

* -. ■ , - _ 

h&k major learning problems, questions will arlse'^aboiit the efforts, resoiirces 
(materials and staff), and policy dictates nee^ded by the correctional systems to 



Address this situation* 



Educational Policy Options for Adjudicated Handicapped Y6ui:h under Che Procedural 
Safeguards Mandate of P^j, 94-142 ^ ' 

An additional, but Important consideration Is related to the procedural safe- 



feuards per P.L. 94-142 afforded to Imndlcapped youth, and their parents or guard- 
ians. In the Identification and evaluation process; and the ^plication of these 



procedural safeguards to the provision, of educational services to adjudlcate<{ 
Jjant^capped youth* * 

TlmelY Notice and Consent of Parent or Guai^dlan - ^ ' • 

r^^^ — — ~ : : 

Section 121a*"^4 of the^ regulations f^r P.L* 94^142 details procedures for 

prior noticed and ^ar^tital consent* ^Section 121a*504 ^ads In^whole; \ 

♦ (a) Notice. Written notice which meets' the requirements 
lender § 121a*505 must be given to the parents^of a handicapped 
, child a reasonable t;lme before the^puBllc agencyt 

(1) Proposes to Initiate ctf^hange the Identification, ^ 

- evaluation, or^ educational placement of the chll*d or* th^pro'-v 
vision of afree appr6prlate public education to the child, or 

(2X Refuses to Initiate Or chanjge the Identification, 
evaluation, or educational placetffent of the child or the pro-: 
ylslon o£"^ free appro^url^te public education^ to *^he child. ' * 

(b) '^.Cpnfrent'^ * (l) Parental consent must be obtained 
^ tefor^t' \ / - ''^ * * ' 

\ ' (1) Conducting A preplacement evaluation^ and . ^ 

♦ (11) Inlt^l plac^ent of a Handicapped child In a progr^^ 

- providing speOESl education and related^ services* 

(2) Except for preplacement evaluation and initial place- 
ment, i:onsent t^y not be required as a Condition of any benefit / 
to the parent or child* » ^ ^ ^ ' . 

(c) Prtfcfedure^ wh^re parent refuses consent* (1) Where 

State law requires parental consent before a handicapped child / 



Is evaluated or Initially provided special education and related ^ 
^ services, State procedures^ govern the public agency In overriding 
"a parentis refusal to consent. * ^ ^ « 

^ " (2)(l) Where there Is no State law requiring consent before 

a Jiajidlcapped child 1^ efvaljmted or Initially provided special 
^ education and retated services, the public agency may use the^hearlng 
procedures ln'§ § 121a. 5067l2J.a?50S to determine li'the child m^ay be " 
\^eValuated or InltlaMy provided special education and, related ser-^ 
vices without pai;ental consent* ^ ' ' ' 

(11) If the hearing officer' upholds the agency, the agency may 
evdiuate or Initially provide special education and related services 
to the child without the .parent's consent, subject to the parent's 
rights under § 9 121at5l0^121a.5l3. . ^ -\ C . 

^ (20 U.S.C. 14n(bMlV(C), /D).r* * 

B^for^ a chil4 can be jcdnsldered for Identification of either a present or 

Suspected h^tv^capplng condition, a notice of the school dlstrlct^s. Intentions to 

^ evaluate- mu&t' be presented to. the child's parents, guardians or surrogate parent 

for permission to proceed with the Identification/ evaluation procdss. For the ' 

adjudicated youth suspect]«d of having a handicapping condition at the time of 
* 

entrance Into the correctional system^the parent or -guardian should notify tihe 
. local edttcatlon agency (LEA) that the handicapped youth is In the process of being 
considered for placement In a correctional facility and that all parties having a 
direct Interest In the provision of special education services be Informed,* before 
court ac^on Is determined* ^ " ' ' 

Nondiscriminatory Evaluation ? 

^ Section 121a;532 of the regulatloAs for P.L. 94-142 outlines the^^yaluatlop 
procedures to be used by all state and* Zocal education -agencies In testing handl- 

■ - / * " 

capped children and you^. This sfection reads In whole; 

State^and local ^educational agencies shall Insure,' at a mlnl-^ 
mum, that; / . 
, (a) Tests and fther evaluatlorr materials; 

(1) Are provided and administered Ip the chlld^s native lan- 
guage o^ other mode , of ' communication^ unless It Is clearly not 
feasible to ^ 

(2) Have been ^g^dated for the specific purpose for which 
they aroused; and 



,do so; \ ' 
ive been ^U^c 
id; and ^ ^ 

^ . (3)^-^Are *hdmlntstered by tralned^ersonnel In conformance 
] w^jt^; the-lnstructlon§ provided by tHlJ^^ producer; 



(i>) ^ Tests and other evaluation njaterials include those tailored 
to asses^ Specific areas of educational need and not merely those 
which are designed to provide a single general intelligence quotient; 

(c) Tests are selected and administered so a^ best to ensure^" 
that when a test. j.s administered to a child with impaired sensory, 
manual, or s|feaking skills,^ the test results accurately reflect the 
child's aptitude or achievement level or whatever other factors the 

test purpgrts to measure, ratK^r than reflecting the child's impaired* . . 
sensory, l^nual, or. speaking skills (except where those skills are 
the factors w|iich the test purports to measure); 

(d) ^ No sitigl^htfocedu?re is used as tflfe sole criterion for d^ter- 
milling an appropr:nRe educational program for s child ;^ and ^ 

(e) The evaluation is made by a mu^tidlsci-pllnary -team or gr6up .'^ 
of persons, including at least one teacher or'other specialist'wifeh 
knowledge in the area of suspected disability. - , . 

(f) The child is assessed in all areas related to the suspected 
'disability, including, wh^re appropriate, health, vision, hearing, ' 

social and emotional status, general intelligence, academic perfor- 
mance, communicative status, and motor abilities. 

• (20 U.S.C. 1412(5)(C).) ^ ^ ' ' 

After notice has been duly received and consent. for evaluation given> the 
procedures outline<t In the regulations cited above should be employed ,by bofh the 
LEA and the corfcections facility, if the handicapped youth is to be tested at a 

correctional di'^gnostic intake center^ before being assigned db a specific instltu 

^ * 

tion. Ope policy option is that prior diagnostic information compiled by the LEA 
can be incorporated into the count's records for use in helping the court deter- 
mine the most appropriate institutional placeme^^t, according to the^Sandicapped . 
youth^s educational needs and abilities, ' 

Another policy option is that. the LEA could be designated to act in a liaison 
capacity between the c<iurt and the correctional agency assigned to receive tl\e 
adjudicated handicapped youth. The LEA could thea ensure that the procedural 
safeguards of ^P.L. 94-14-2 are in place so that special education and related ser- 
vices can be provided to the l^andicapped youth after h^/she is .placed. in a cor- 
rectional institution. 



Surrogate Parents 

The procedural mandates' per P.L* 94-^142 for appointment of a surrogate is 



an additional policy area to be considered by corrfectixyis a*gencies, when a handi- 

capped youth is incarcerated by a cburt for a status or criiiinal offense. The 

question of when to appoint a surrogate is' specif ically defined by the law and 

in the' regulations, Section 121a. 514 of the regulations reads in whole: 

/ (a> General, Each public agency shall in&urfi that the rights 
of a child are protected when: , 

(1) tio parent ^(as defined in § 121a40) can be identified; 

(2) The* public agency, after reascmable efforts, cannot dis* 
coyer the whereabouts of a'pare^it; or ^ ^ ^ ' 

(3) The^ child is a ward of the State under the laws of 
,;that State, . ^ ' 

. (b) Duty of public agency. * The duty of a public'agency under * * , 

paragraph >(a) of this section include? the assignioent: of an indi- 
vidual to act as. a surrogate for the parents. This must include a 
method ^(1) for determining whether a child needs a surrogate [^rent, 
)d (2) for assigning a surrogate parent to the child. , ■ . ^ 
v^^(c) Criteria fpr se^ction of surrogates. (1)^ The public 
a'gency may select a^surrogate parent in' any way .penniitted under 
State law. . - : . 

,(2) Public agencies shall insure tl^jLa per spn. selected as^ 
a Surtogate: 4f|||r 
^ (i) HaCb no interesJt that confW-cts wRih tHe interests of 
the child he or she represents, .and 

(li) Has knowle'dge and skills, that insure adequate repre^ 
sentation of the ^chlld. *^ 

(d) Non^employee requirement; compensation. (1) A person 
aasigtied as a surrogate may not be an employee of a public agency 
which is Involved in the 'Education or care of the child.- 

(2) A person who^^Jtherwise qualifies to be. a surrogate parent ^ - 
^nder"^ paragraph (c) and (d)(1) of this ^section, is not an, employee 
of the agency solely because he or she is paid by the agency to 
1 serv^ as a surrogate parent. i * ' ' * 

(&) Responsibilities* The surrogate ^parent may represent the ^ 
child <in all matters* reciting to: 

(1) The identification, evaluation, ^ and educational placement 
of ttje child, and » ' * , ' 

' - r ^) The provision of a^ free appropriate public education o'^f 
the rhilfl. ' . \ [ * 

v\2p U,S.C. 1415(b)(1)(B).) , . 
I£ a surrogate is appointed by the SEA, the corrections facility ^ere the 
* handicapped youth is placed should be notified by the SEA or the LEA, so that any 
planned educational or rehabilitative programs can be scrutinized by' the surrogate 
for appropriateness. A possible policy option between the LEA (SEA) and the cor- 
rectional facility is that timely notice be sent to the corrections agency, before 



a^andlcapt>ed youth Is placed there, If t^ie court or the SEA determines that the 

handicapped yoMth\needs a surrogate to act In his special education Interests* 

The. surrogate* would al^o have the r'^g^ under P^.L. 94-142 to ask for an 

impartial due process hearing (Sec* 121a,*504) If related services agreed to by 

the placement teaia were changed. In the Instance of an adjudicated handicapped 

youth, the ^'placement team'^^ould bonslst of the parent, guardian or surrogate, 

the courts, the LEA and the correctional ageiicy or lifstltutlon. * 

At this point of juncture. If policy provisions between tjie correctional 

agency and the Stat« Education Agency (SEA), which has primary agency responsi- 
* 

bllltles'for enfoi^^ng tlte procedural safeguard provisio'ns Qf P.L. 94-142 (l21a* 
600 et.seqOt are in place^ they would provide a viable method of conflict resolu- 
tion* The sp&clflC' policy option's mentioned in this chapter with respect to the 
^ issues of identification, evaluation and appointment of a surrogate may also help 
to lessen any procedural duality, that may exist when a handicapped youth, who has 
^ certain protections (outlined above) under federal law and regulations, is commltt^ 
to^a juvefllle correctloiislfaclllty by a state or federal court operating under 
different federal and state mandates ; Chapter II of this paper will outline in 
urther '^tall,' policy option statementis for use by decision makers in formulating 



^^^^urt 

nand 



^rageoc^Hgreements with respect to educational program decisions .affecting 
andicapped adjudicated youth. Chapter II ^111 also address the basic policy 
issues Inherent in providing an appropriate educational program, in the least re** 
fftricrtive .environment <XRE) and in accordance with the provisions of the ln<fl- 
vlduallzed education pro^ram^^^P) for handicapped youth committed to a juvenile 
corrections facility. 
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' " ' . Chapter It ' . 

■ ■ PLACEMENT AMD PROGRAM OPTIONS AND .THE INDIVIDUALIZED - 

EDUCATION PROGRAM PROVlSIONS'OF pM. 94-142 • .. 

1 ■ ' * 1 

Situating' the Policy^ Issues ^ 

^ ■ ' ' 

The pwo primary state agencies Involved with a liandlcapped yc^th, who com- 

mlts Bn offense that warrants adjudication by a'juvenile couj^t, afe Che Statd; 

Education Agency (SEA), -and the state youth corrections agencjr. 'The partlc«ular 

statutory mandate governing eachstat^ agency determines the policy direction 

for that agency* The SEA Is generally responsible for maintaining" a thorough 

J ■ • 

and efficient system of public schools and to provide free public education *iot 

all Its citizens* The SEA Is also empowered under F*L. 94-142, The fiduca^lon for 

All Handicapped Children Act of 1975, (20 1412(6) ) , with supervising the 

provisions of the Act relative to all other stat^ agencies that provide programs 

and services' to handicapped children and youth. ^ ^ 

The primary ffllandate of the corrections agency l3 to provide rehabilitative ' 

/ ' 

services to help change the child's ai^^soclal bejjevlor and to a lesser extent, 
to protect society from the consequences of thar antisocial "behavior. While the 
continued education of a delinquent child is considered in^portant by the correc-^ 
tional agency, in light of state compulsory school attendai^ce laws for juveniles, 
one of their primary objectives is to change the child^s behavior patterns that 
brought him/her into conflict with society; To meet the "educational needs of*a 
delinquent child, corrections institutions faocf several constraints, including 1) 
the relatively short time ^ child is confined and 2) the severity of the child's 
problems, emotional as well a$ academic, that have been built up through succes- 
s^ve ye^rs of failure. 

The policy focus then, is different .for the SEA and the corrections agencies 
in carrying out the specific mandate of the agency with respect to. the educatioti 
of youth, the question of what constitutes "appropriate" education for handi- 
capped youth is visually determined by the uni^e educational needs of the student. 

^ -13- 
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The process of determining educational needs la outlined in P.L. 94*142 and cer- 
tain procedural protectiona for the student and his/her parents are enumerated 
(§121a.500 et.seqO- The individualized education program (lEP) becomes the 
management tool (Weintraub and Abeson, 1972) by which the special education and 
related services are provided to the handicapped youths in /the least restrictive 
environment (LRE) * 

i 

Appr<?priate Educational Programming 

For the handicapped youth in a corrections /acility, the^ educational provi- 

■ ' / 

sions outlined in an Individualized education program (lEP) prepared by his/ 

* ■ ■ / / ' 

her local education agency, may have little or no ^Transferability or appdicA- 

bilitfy in a correctional setting. However, certain'^licy decisions can be de" ^ 

termined that can facilitate the transitional pwcess of the handicapped adjudicated 

youth from the local school district to th/ correctional facility. 

Critical decision points in the transitional process can be idfentified by 

■ the State Education Agency (SEA) and the corrections agency to ensure that the 

procedural and educational safeguards of F,L. 94^142 ai*£ implemented. This 

* /" . ■ * 

can be accomplished by establishing interagency cooperative agreements with respect 

to using the lEP as the mechanism for coordination anS feedback between the local 

^ \ 

' e&ucatlon agency (LEA) and the juvenile corrections institution. The lEP for 

each identified handic^ppetd child is mandated by P»L, 94-142 and details the 

"major educational goals and shQtt-/cerm objectives needed to ensure that appropriate 

/ " ^ 

special education and related services are provided to the student. The IE? 

needs to be formulated before any change of educational placement is made for a 

handicapped student. Policy decisions could be formulated that iit the case of handl 

capped adjudicated youth, the court holding jurisdiction ^or placement disposition 

could use* the IBP as documentary evidence to help the cou^t determilfe^placement 

options . 

19- 
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Policy decisions n^ed to be CormulaCed Co insure parental input into 
placetaenc decisions. Since parental input into placement as detehaitted by 
the IE? is an ippor^ant provision oC P.L. 94^142, the residual rights of the 
parents, after an adjudication hearing, are still protected by the use of the 

\ 

Since the youth^ upon adjudication, becomes a ward of the state, tbe state 
acl^s as a temporary guaifdian while the natural parents or guardians of the 
child „ still- remain as his/her permanent protectors, in a limited sense. As 
guardians in this limited sense, the parents have residual or remaining rights 
that nSbd to be maintained for Educational purposes, as 'in the planning of the lEP, 
to be implemented .within the correctional setting. 

If the parents or guardians of the handicapped adjudicated y(5uth are un- 
known, unavailable, or the child is a ward of the state,'^ then the SEA may authorize 
th^ LEA to appoint a sutrogate to act in the youth's educational interests, and 
to protect his/her rights under P,L, 94-142, . # 

In aAy^ instance, one policy option that is available to both the local 
.education agency (LEA) and the juven ile c ourt is to notify the parents or guardian 
of the handicapped youth, that a change in the youth's placement is being consid- 
ered' by the coutt, and that the program provisions outlin&d in the you^'s lEF 
should be updated to reflect the youth's current educational needs « Local 
education agency''pevsonnel, the parents or guardians, ancl appropriate frourt and 
corrections <>£ficials pan meet and develop a current lEP for the handicapped 
youth before he/she is placed by the court in a correctional facility. 

Refbcusing t<»a Concept of Least Restrictive "Environment (LRE) 

The implementation of the "least restrictive- environment" (LRE) mandate 
/of P.L* 94-147 (il21a*132) with respect to the traditionally more restrictive 
confinement practices of correctional agencies is a novel conciept for the^ juvenilia 

O ■ ' , -15- .y.' 
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corrections system, wheri a handicapped youth is adjudged t5 be in need of cor- 
rectio'ns placemerit* By'its very nature, the correctional facility is restri^rtive 
and,^offers few alternatives for program ^nd setvi^es options for. ^andicapp&d 
youth. Many states' corr6ctioni*l systems place adjudicated youth in group and 
foster homes, loc^l and, coramunity detention certters and various other facilities, 
depending upon the nature and severity of the offense committed by the juvenile 
(Education Commission of the States, 1976). 

The General, Acco'Unting Office's (GAO) 1977 Report to the Congress on** 
learning disabilities and Juvenile delinquency highlighted five states' (California, 
Colorado, Connecticut, Texaf^and Virginia) juvenile corrections policies and 
'practices with respect to the^ identification, evaluation and treatment of juveniles 
suspected to be handicapped. Analysis of the practices of^.the five statfes revealed 
few placement options outside the ^ correcti&os system itself* Temporary 
placements at a diagnostic intake j^hter are usually for $valuatior! purposes 
to determine what educ^i^tlonal level^,the youth is functioning on and not for long 
term treatment proigfans. - ^ * ^ 

Placements in hal&*-way houses and inclusion in^regular public achoo^ pro- 
grams. are offered to those youth who have demonstrated marked in^jrovement in the 
"anti^-social" behaviors that ^ecipitated their adjudication, Placement in other 
than the traditional institutional setting Is usually dependent upon the nature 
of the committing offense (statua v* criminal) and the youth^s adaptive/adjustment 
behaviors^ ^ * ' 

t Commitment 'to a state mental llealth facility or .an institution for the 

mentally retarded is considered, by &he court, when the adjudicated youth pre- 

- * 

^ sents serious symptoms that cannot be met effectively within the correctional 

facility. For a handicapped youth with a mild handicapping condition, i*e. 

, % ^ 

learning disabilities, £here are wfew placement options 'outside the Correctional 
facility. ' J ^ ' ' , 

- o ' ' - * 
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Another .factor 'affecting the educa'tlonal placement or program offered to a ' 
handicapped adjudicated youth Is the relatively shoi:t period of confinement as 



cs (d 



evidenced by recent statlst3j.cs (mostly 1974) tonrplied by" the GAO (1977) consultants 

from the Institutions;^ visited f^r their research study, Thef^r findings are 
■ 

reported belowr ^ , ' ^ - 

Number of ^ Range of average 
^ t ^ , t^t , e ' Institutions . period of confinement 

California 3 \ 10 to 11 months' ^ 

J^olorado 4. 6 to 9 months - - 

Connecticut (note a) ,4 4.3' months juveniles 

' ^ , ICX months - adults, ages 

16^ 17, and -18 

Texas " 4 ■ 6 to 8 months 

Virginia^ ^7 * 6^ to 13 months , 

a' - In Connecticut, youths 16 to 18 were t^reated .as adults, - 
^ ^ whereas in the other States they verd considered^ juveniles^ 

After reviewing the situations .in the institutions Ih . ^ ^ 
Connejctlcut and Virginia , /the , GAO consyltants believed^ that 
total retDsdiation of th/ types aild Seriousness of tj|^4earnln& 
problems evidenced by the tested 'children' Wa^ 'not likely, given 
the short time th6 juveniles were'cdnflnfed, ' , 



The consultants felt, however, th^t for some of the chll-" 

dren the time spent in the detentiott center was the best oppor- ' ; 

tunlty they had had for a concentrated educational experience ^ \< ^ 

(p. 18), . ^ ; ' /H 



Program options' are limited for adjudicated youlJh, and for adjudicated j 

/ ^ . ■ * 1 / 

'handicapped youth the concept of placement in the. least restrictive environin^nt 

appropriate to meet their unique educational need^ is appai^ently not feasibie 
within the juvenile corrections system as it presently exl^^ ^j^^many vStatefe. 
This' policy paper'wlll briefly review some i;ecent policy studies on the 
"refocusing" of the least restrlct^iye 'envirbninent^.(LRE) concept, and how thljs 
refocusing can impact on programs ^nd services for handicapped adjudlaaifed ^ 
youthw ^ ^ ^ , 

A review of professional literature condi^ted bvXigglna and RodS (1979),^ 
reveals that from the early 1960^s. through today, educators h&ve attempte^^o 
design educational models that allpw. the greatest f lexll>lllty'in tl}e provision 



of appropriate special education and related services' to exceptional children. 
-Originally, educational models were presented In the form of a hierarchy ordered 
according to the Increased specialized needs of , handicapped children (Reynolds, 
1962; Den6, 197a)'. Reynolds and Birch (1977) have structured an Instructional 

m 

cascade model that' suggests that Instructional resources ''move" tomeet'th^ 
educational needs of the child as a preferred practice ^or the futures 

Higglns and Ross (1979) sugges^that while not negating the educational 

intent of p^vlous models, current educational thinking centers on a '*ref ocuslng*' 

ft ■ ' ~ ' 

of the LRE. concept. Consistent with the procedural policy requirements of the 

federal mandate's, it Js possibly to document a more comprehensive formula 
^ fegarding^the provision of an appropriate education in the least ^restrictive 
environment.^ This evolving educational p^a<;tice results in !?elating the LRE 
mandates with the specially designed instruction (I) required, the services <S) 
_ needed and the actual placement (?) of the exceptional child to receive that in* 
.struction* This may be graphically represented in the following equation: 
LRE = I+S+P.. ' 

'Exploration of the components of Information idj^otified in the fcSrmula 
' ' LRE ~ I+S+P, developed by Higglns and Ross, suggests that all concerned indivl- 
duala (parents or surrogates, Che handicapped youth, and school and court per- 
sonnel) jjhould conalder additional information when making placement decisions 
regarding tKe provision of an appropriate education for handicapped youth, 

:. ■ , •■ . V . ■ ■ 

^ ^dlcial Interpretation of the Least Restrictive Environment (LRE) Mandate 

■ Several recent court decialons and some pending casea are making appj^icatlon 
of the least restrictive environment (LRE) mandate of P.L. 94^142, in deciding 
appropriate placements for handicapped children and youth. Certain particular 
court cas^ and decisions that have relevance to the policy issues rals'^ i(i 
this study , of adjudicated handicapped youthlwlll be diecudsed in this section. 



4 . 



Present advocates In .right to education cases, have sought to bring a 
closer examination of the ^'rational ^asis^* and "duty of care" doctrines, in 
testing the^constitutionality of state laws and regulations affecting the edu- 
cational placement of handicapped schoolchildren, by establishing the legal and 

?. • 

educational rights of the handicapped, derived from application of the Brown 

\ •■■ * 

decision, along with recent federal laws« Both P*L* 94-142 and Section 504 

^ • \ \ * 

Regulations mandate procedural safeguards to accord due process oft law, a free 

appropriate, public education, in the least restrictive (alternative) environ- 
ment, and an educational program suitable to me^t the unique needs of the*handi- 
Capped student, ' ♦ : 

Doe fet al > V, Bradley , Civil Action Mo, 7980-1 (Tenn,), Is l;he first class action 
right to treatment, suit involving adjudicated/handicapped youth,' to be brought 
under both stateSaw and the federal Education Vor All Handicapped Children Act 
of 1975 (iP*L* 94-142), The class is composed of all mentally retarded residents, 
present and future, in the custody of all juvenile correction institutions under 
auttjority of ' the Tennessee Department of Correction, The plaintiff class alleges 
a failure on the; part of the state to 4>tovide the necessary education, medical, 
rehabilitative and -psychological services that would consrtitute fair and humane 
treatment for incarcerated mentally Vetarded juvenile delinquents and status ' 
of fenders^ 

The plaintiffs assert that their confinement is in violation of that section 
of the Tennessee Code (49-2901 £t* seq Q vhich provij^es that all hand^Lcapped , 
children are to receive special education services sufficient to meet their, needs 
and to maximize -their capabilities, regardless of what school they attend or in 
what institution they reside^ Plaintiffs allege that the Department of Correction 
is an eligible ^^school district" within the definition of the Tennessee ^pode ' 
(TCA 4-655) and thus is eligible for funds from the Department of Education 
(per p,L. 94-142) to provide such service*^* In not obtaining such funds, the 
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Departmenti of Correction has failed to fqlfill its' obligations as a local school 

district- Also, the plaintiffs' assert , since the Department of Education has 

overall responsibility to p^CjHde^hese services, or to <:ause theia to be provided 

by the local school district, yegatdless of the question of custody, they have 

falled^o fulfill this ^tatu^ry duty, . ' » ' 

/ ■ ^ . 

The plaint,lff class has afiyanced arguments .of discrimination under Section 

^04 of 29 U,S.C. 760 ^(6), which prohibits discrimination against any handicapped 

individual, solely by reasori of his handicap, unc^er any program receiving fadieral 

financial assistance. They also assert that their confinement Is in^violation 

of the Due Process, Clause of Article 1, Section 8 of the Tennessee (Constitution ^ 

and ^e lAth^ Amendment to the U*S* Constitution, uhj[*ch prohibits cruel and unusual 

punishment; and that the acts and omissions of the defendants are violative of . 

thei^ rights as a class under the Civil Rights Uw of 1879 U.S.C. S1983T. 

The plaintlf-fs ask for relief for themselves and for their class from the 

court under the Federal and Tennessee Constitutions, and the appropriate state 

and Federal Statutes because their rights to treatment ■ are present rights and ^ 

must be iferaedlately respected., Xhey also ask for a temporary and permanent In* 

X junction to be issued to compel the defendants in this action to provide ''treat- 

mait and habllitation" in Settings "least* restrictive of their freedom'*, and 

^^commensur^te with their individual needs'V 

During the Discovery Phase of this action, abuse charges were filed by 

attorneys for vRb^ plaintl£f s against the Departm'ent of Correction- Abuse of 

all Juvenile Inmates, including the mentally retarded plaintiffs was lound to 

be widespread bji a fact finding committee appointed by the Chancery Court. Be- 

Cause of the urgency of the situation a rSepArate order and injunction decree was 

Issued in February, 1979, by the court, which' retains^jji^^l^^il^^tion on this 

matter. 'A ruling on the right to treatment issues is still pending before the 
I 

^Court* * 
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Attorneys for the plaintiffs In the Doe case us^d as precedent another 
'llennes^^e right to education case brought under the state Mandatory Education for 
the*. Handicapped Law ^nd Federal statutes (l4th Amendment and Sectlon'504 of * 
P^L., 93-112). At. Issue, In the Val Ralney Tennessee Department o£ Education , 
Cl^ll Action No. 3I0O (Tenn.0, case Is the total and partial exclusion of handl- 
^*at capped children from a fre^ and appropriate special education even after tHe State 
Department of Education was mandated by a July, 1974 consent agreement to ptt>vlde 
services. In Septembec^ ^1974 plaintiffs filed a petition for contempt of court and 

relief for children still denied a .right to education. The Chancery Courf' found^ 

■ - i * 

violations of the first consent agreement along with Section 504 and 14th Amendment 

violations. A. new decree- was ordered which spelled outt^ ^ ' 

IX. ,Defend:ants give court a list of those children excluded by locaj 



education agenci^^s and reasons for the exclusion plus a report of 
thk steps taken to Implement the decree; 
^ 2) By Jjjly, 1976, provide a plan^ t^ implement the first consent agree- ^ ^ 
ment; and 

3) To enforce the Tennessee compulsory attendance requirements. 

Injunctive relief was finally granted In December, 1977 to the juvenile plain- 
tiffs In the suit by the Chancery Court, and class Injunctive relief was granted 
In 1978, Invalidating certain residency requirements for the education of 'deinstitu- 
tionalized handicapped children which were found to be In violation of the Federal ' 

requirement (per P.L. 94-142) of least restrictive environment ' 

* . 

The least restrictive environment provision of Ralney defined by the 
Chancery Court, Is being used as precedent b^ th^ attorneys for th5 handicapped 
Incarcerated plaintiffs In the Doe case now pending. 
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Another recently decided case, "Mattle ,T . v* Holladay ; Civil Action No, 
DC-75-31-5 (N.D. Mlss.Oir has slMlaffjy to the ^Doe Case vlth respect to the 
hature of the class (all ^hool aged children classli;le'd as handicapped In the 
state). Although the 26i^hdlvitdual plaintiffs . In Mattle T .,,were either^ 1) h^ndl- 
capped children g^S^^i^ totdlljr or functionally excluded from an education dr 
2) non-haj!dlcajfp)gd children who Iiad been ^mlsclasslf led ^nd Inappropriately^ 
, segregated into '''special education .clagses'% $nd the Individual plaintiffs In 
Doe are mentally Incarcerated youfhs, ^oth groups were charging Inappropriate 
placement J and placement not considered to be In the least restrictive «duca- 
^lonal environment to meet their unique educational ^eeds. Mattle T * Is con- 
sidered the first comprehensive court order under P*L, 94"*142 to specify the 
state' s .responal4?llltles for Implementing the fe6%ral law. 

■The legal principles set out by the district court In tlje Mattle T * case 
may have far i;eachlng effects on future court cases brought Wder P.L. ^4^42, 
, Including the Doe cflee discussed here. One the major comnonents of the consent 
decree In the Mattle T * case which has Implications for the LR£ argument being 

^\ ' ' ' ■ ^ - ■ - . 

a^v^nced In the . Doe case Is the requirement that all state agencies administering 

Institutions pust develop spe^clflc plans with local school districts for place-* 

ment of m^y Institutionalized cjilldren Into lotal dlstr^ct^day programs. The 

stat^ agencies must also make provision that placement In the^e npnlnstltutlonal 

programs ".fee part of the Individualized educational program (lEP) process* This 

decree also establishes a system of surrogate parents to represent children In 

Institutions. . ^ * - 

* 

^yEdu^atlonal PoUcyjffions f^r Vdlud^j^ated Handjcano^^d Youth Under P^^. 94-142 

The edircatlofial policy ftiplrcatlons of the Doe , Ralney , and Mattle T . casea, 
hlgjillgh'ted above, for handicapped adjudicated yo^th/rest oh the application 



of the LR£, lEP, and procedural safj&guard mandates 'ef P^L* 94-142* These tnan- 
dates taken, as a whole form a trilogy of guarantees, th^t appropriate special 
..education and related services will be provided €q ch^^djudicated handicapped 
youth* In practice, these guaranteed right^'at'e of forgotten or completely 
bypassed because enforcement policies, are iJcKin^; l&et^§^ the -State ^tication 
Agency (SEA) and the appropriate cortectional agency* Also, as was mentioned 
previously in this paper, the specific mandate for each state agency* is dif- | 
ferent in intent* .'Rehabilitation of the youthful offender is the primary objec-^ 
tive of the corrections agency; while free, public education is the goal of the 
, , SEA* ^ Although the*corrections agency is'obliged under each states' compulsory 

school attendance laws to provjf^e education programs, this is seen as a secondary 
objective after the antisocial behavior 'oj^ the youth has been remediated* 

However, certain policy options can be advanced that will offer decision 
matters latitude in formulating policy decisions concerning the Institt^tional 
placement of adjudicated handicatxged youth* 

Options Related to the Individualized Education Program <IEP ) 
% . Another critical decisioir point for policy makers involves the formulation ^ > 

and implementation of the individualized education program (lEP) for the adjudi-^ ; 
cated handicapped youth. Given the Mature of the adjudication process, it is 

^ % 

^ not always possible to have an t£P in place when a handicapped youth is first 
placed in a c^t^ctional facility. Even when l:he local 'education agency (LEA) 
'-has developed an lEP for the handicapped youth, tW^particula^^oals, objectives, " 
V educational needs^and related service needs, may ^ot be able to* be met within the 
^correctional facility because of inadequate staffing and program resources. 

The lack of educational resources aSlK^Jportunicies for all adjudicated youth, 

^ 'and especially for the handicapped youth, is an area of concern'for both the SEA ^nd 

- * ' 

the corrections agency*^ Federal programs like the Elementary and* Secondary Education 

^ / ' * . ' 

. ^. ' ■ ' -23- _ ' 
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Act of 1965 (ESEA» P-L- 89-10 as amended) and particularly Title I of that Act^ 
offer Supplemental program resources "H^ieople and materials) to aid youth in cor- 
rectional facilities* Meta Metrics^ Inc. (1977) reported that Title I grants 
account for approximately one-third of all federal funds expended for corrections 
education. §^23 of Title I (ESEA) has been expanded by Part 116C. - Gi:ants to 
State Agencies for Programs. to Meet the Special Educational Needs, of Children In 
Institution^ For Neglected or Delinquent Children, and final regulations for this 
Pare will be published, this summer- This Title I prdgrara will offer more direct, 

fundi? for , state institutions to aid adjudicaCeji handicapped youth. Federal monies 

' ' • ^ . , ' ^ 

are^also available to state institutions from P-L. 89-313 (grant monies for h?ndi- 

capped children in state institutions) and from P-L- 94-142 (categorical aid monies 

for identified handicapped children t- flow through allocation per Child Count from 

the SEA) Given that laore funds are bfeing made available to state correctional 

facirities', more special education resources and rj^ted sejfl^ices can be provided 

* 

to handic^^pped adjudicated youths; 

The TEP is the vehicle to insure that the appropriate special educational 

resources ave provided to identified handica^ped^youth. "]t*olicles between ^ ^ 

the S£A and the corrections agency are vital in determining that the lEP is 

operational , for thd handicapped youth at the time of placement in the institution^ 
' * + ■ 

A needs assessment of the, correctional agencies staff and materials resource allo- 
cations can delineate those facilities that offer the most complete programs and 
services to meet the unique educational needs of the particular handicapped youth 

at the -time of the adjudication hearing- The courts parents, or surrogate can then 

' \ - " * 

develop with the corrections Officials an lEP which will detail the, special 

■ 

education and related services that the handicapped youth needs; and not. just list 

those services currently available at the'particular corrections facility- 
■ 

- » . -Zk~ ' . ' ' ■ 



Opt;lons Related to ^he Least Restrictive EriVlronment (LR£ ) ■ 

i 

^ Inherent: In the ^concept of the least restrictive environment (LR£) mandate 

t * 

of P'.L/ (§121a-550-556) Is the provision for a continuum of alternative 



placements* AlPng^^ls c^LLnuum, there are opportunities for alternative place- > 
Qents,*l,e* private aay*-care treatment facilities, homebeund Instruction, pri^a&e 

; ^ • ■ ■ — . cy 

, school^, self-contained special education classes within a public school, resource 
room programs wlchlir a public' school , and Itinerant teacher/tutoring programs, 
Thes^ alternative programs are all designed to meet Che unique special education ^ 
needs of the handicapped (phlld;- depending upon the ability level, degree of Involve- 

> ment of handicapping condition, and maturatlonal level of the child, , 

Tliere 1^ a scarcity of placement'alternatlves available to the adjudicated 

' * 

handlcappe^d youth both wlthln^the traditional corrections facility, and outside ^ 
of the Institutional systiem* Public school release programs are usually limited 
to thdse Adjudicated youth who are mentally, emotionally and socially stable, or 
who offer little or no- discipline problem for the receiving school system. Adjudi- 
cated handicapped youth, for the most part, do not have the academic, social or * 

vocational sk^llls to be judged as being eligible for a public school release 
program or work release program* Ev^wlth'ln the correctlpnal agency Itself, 

handicapped students are often regarded as functioning too low to benefit from 

* 

Title I (ESEA) reading or math programs and too disruptive or too* slow to be 
J * * 

pl'aced In vocational training programs, ^ 

^ P,L* 94-142 clearly mandates In Il21a*550 subpart (b) of the regulations: , 

"Each public agency shall insure: (1) that to the maximum extent 
appropriate, handicapped" children, Including cKlldren In public and 
private Institutions or <5ther care facilities, are educated with chil- 
dren ^diD are not handicapped;" 

^ And In §121a-551 subpart (a): ^ 

"Each public agency shall Insure that a* continuum of ;alterna- — K : 
tlve pXaceteents is available to meet the needs of handicapped chll- ^ 
drei> for special education and reX^tad services; ^ 



And ^Iso In §12ia.552 ^part 3 (b): , ' 

The vaYlous alternat^jre placements included 'under Sl21a.551 are 
V available fo the extent necessary to Implement the Individualised 

education program for each handicapped child; a^d (d) In selecting 
the'least restrictive environment, consideration Is given to any 
potential harmful effect on the child or on tjie quality of services ^ 
which he ot she needs/' (20 U.S.C* 1412 (5)(B).) ' ^ 

Since correctional agencies arj& state Institutions where handicapped students 
may be placed after an adjudication hearing,' they are eligible to ^participate In 
feceirtog 94-142 monies from the State Education Agency (SEA), and If indeed the 
state corrections agency submits a child count to the SEA of handicapped youth 
within Its^institutlons, then the compliance mechanisms of P'L. 94-142 with re- 
spect tp ^he LRE mandates, are enforceable by the SEA, 

Possible policy options for correction^ officials can \^ considered in the 
programs and servlce^^area available to adpudlcated handicapped' youth. In any 
instance, the individualized education. program (lEP) developea by the parents, 
guardlap pr surrogate, the corrections officials, and the LEA, can specify those 
program options and alternative placements 'which can more appropriately meet the 
educational needs of'the youth, even if the "placemeiit" is considered more 
restrictive in the corrections facility. 

Certain states are beginning to fecognize the needs of that population of 
adjudicated handicapped youth and ' experimental mo^del programs are currently being 
offered within the traditional corrections facility. These model programs will 
be highlighted in Chapter III, In addition, .Cpnnectlcut, New Jtfrsey^, Louisiana, 
North Carolina, and Pllinois have established a Local Education Agency (tEA) , also 
called a Special School District within the state corrections agency and these., 
LEA^s ate inc^orporated wlthlfi the SEA and are eligible to receive P.L, 94-142 funds 
to provide services 'and program]^ for adjudicated handicapped youth within 
■ correction^ facilities. ^ , 
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Chapter III 
*^TAXE AGENCY AGREEMENTS 

Sole State Agency ReapooBlblllty 

It was clearly the Intent of Congress that no handicapped child be excluded 
.by recipients of federal funds for the education of the handicapped, and that all 
Involved agencies follow a policy of zero reject. ;Thls*pollcy of zero reject 
means that a^^l handicapped children of school ag^ must be afforded a free approprl- 
ate public education (S612(l)), and that each state adopt policies 'and formulate 
Annual Program Plans (APP) for achieving those" goals. 

Congress sought to make the zero reject "principle effective by providing for 
one and only one point of responsibility and accountability. It required a 

single state agency, the state education agency (SEA), to be responsible ,for as- . 

\ 

surlng tljg Department of Health, Education and Welfare (HEtf), that .the requlre- 

t 

ments of P.L. 94^-142 are carried out. In addition, all educational programs for 
handicapped children within the state. Including programs administered by another 
state or local agency (such as departments of social services, mental health, 

/ 

mental retardation, human resources, public health, correction^ or juvenile ser- 
vices), w^cp placed under the ^en^ral supervision of the persons responsible for 
educational programs for the handicapped In the SEA; must be monitored by the SEA; 
and must meet the SEA's educational standards (Sec* 612(6), and Sec. 121a*I34 and 
,600". 602). ^ 

Bach state participating In receiving federal funds generated by P.L. 94-142, 
ntust submit to the Bureau of Education for the Handicapped (BEH) of HEW, an Annual 
Program Plan (APP) outlining each states* goals, objectives and activities for 
satisfying the mandates of the law. The AFP Is updated annually, and one of the 
additional requirements of the law Is an assurance that policy statements are In 
effect that detafl the S^^s responsibilities for compliance and monitoring of 

all agencies providing programs and serv;Lces to handicapped <:^lldren and youth. 

i . , 
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ate Interagency Agreementa 

Since the focus of this policy paper la the State's efforts to provide 
special education and related aervlcea to adjudicated handicapped youth, The 
Policy Optlona Project aurveyed the annual program plana aubmitted to BEH by 
participating statea, to ascertain 1) If policy atatements with re|pect to the 
sole atate agency provision of P*L* 94'-142 were In place and 2) what types of 
Interagency agreementa between the 3£A>and other atate agenclea were mentioned 



In the documenta, eapeclally those agreementa between the SEA and the Department 
of Corrections. • ' 

The following Recent Trenda In State Interagency^ Agreementa Chart representa 
a state by state breakdown of state Interagency agreements^ and alao particular 
state lawa Impacting on agenclea* dutlea and responalbllltlea for the provlalon 
of apeclal education to handicapped youth* 
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^ ' Tfta Policy Options Project, July, 
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RECEKT TRENDS IK STAjE IHTEBAGEHCY ACREEMEKTS CHART 

Reference JJptes / t 

KOTO: DaUss ochervlse noted all reffiretice dau is from the H 1979 AEF'3 suboltc^d to BEU die 

reapaccive stated. , ^/^ 

- Hlssourip The Division of Youth Services and Division of Corrections/ is under the Deparcnent 
of PaniLy and Social Services. ^ * 

2 * -J 

X - Korth CaroLitia, Youth Cort^ctions is in Depsrcqent of Bu&an Resources - acts ss an LEA. 

3 

X - South' Dakota. Lav ^13-37-14 places touth Corrections 'uivler the Stnte &3ard of Charities. 

4 - — 
X ^ Alabama, Attachnient fl refers to Interagency Agree^ots. 

X^ - Arizona, Attachoetit A re:^ra to Interagency Agree&ents. 

X* - Colorado, Department of Institutions. . ' 

X^ Connecticut, the Special School District is in the D^psrtoent of Hentsl Retardation. 

5 * ^ * 

X - Florida) Under development is s special LEA provision for corrections education. 

9 ^ * 

X ' - Hawaii, This is a total State ^System ^nd Consent Decree and Order fC.4i7£8 Olay^ 1977) nan-^ 

dftas Interagency Agreements. 
X^^ - Idaho, Depattoent of HealCb^and Welfare. 

X^'' - Indiana, Refers to Policy ^tateoant for mentioir of Interagency Agreettents. 



i 



12 

X - Kansas, Appendix P refers to Interagency Agreements. 

X^^ - Louisiana) Special School* District fl. 
li 

X - HassachusettSr Bureau of , Institutional Schools. 

X*^^ - Minnesota, Crippled Childreps Services. ^ / 

16 * ■ ^ * 

X - Hlssisaippi, Division X)f Mental Retardation is under Department of Hental Health. 

X^' - mssouri> Family and Social Services. 

A - Hontana, Depsrnaent of Institutions. / 

19 ' * . i 

X - Nebraaka, Public Welfare. 
'20 

X - Kav Hampshire^ Total LEA responsibility, 
21 

X - Korth Carolina, Supplementary Security Income <£SI) Program. 

22 

X - Ohio, Attachoents 1 and 7 refer to Interagency Agreeaent^, 

X^^ - Oklahoma, Ceberal Palsy, Preschool Deaf and Social Security Programs. ^ 

24 ^ * 
X - Oregon, Children^ Service per Executive ^OritAMOE)"77-22 (1977), 

25 \ * - 
X - Rhode Island, Attachoent 10 refers to Interagency Agreeaants, 

26 

X - South Carolina^ Private Schools, Private Residential Schools, Private Day CAra PrografiS. 
27 

X - South Dakota, All other agencies. . ^ - " ^ 

X^^ - Tennessee, Attachment 13 refers to Interagency. Agr«eaants per the c^ent decree inr^ the Val 

Rainey v. Tenn^see Departoent of'Educatlon case (l97ft). 

29 * * 

X - Texas, Does not specify agencies In statement. 

30 

X - Vermont, Refers to Intersgency Agraeaenta as being in progress. . . ^ ' 
31 

X - Washing^ton, Department of Social and Health Services Preschool Pro-ams, t 

X^^ - Wisconsin, Refers to Appendix R - DHC #7a-W for Intaragency Agreement with fleadatart Programs. 
33 

X - Wyoming* Does not specify a^anclea in stataaent.^ 
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In analyzing the preceding policy reqiilreiQents detailed on the Recent Trends 

* 

In State Interagency Agreements Chart, of policy statements, Interagency agree- 

ments and particular state laws, certain states emerged^ as havlpg policies and 

'agreements that need to be explored and highlighted* 

* 

In New Jersey The Garden State School District w^s crea,tedf,wlth the enact- 
ment of Chapter 187> New Jersey Laws of 1977, to admJ,Tiister education programs * 
In correctional Institutions* This special school district also Is eligible to 
receive CETA funds and ESEA Title I funding* fot students In correctional facilities* 
The Ga::den State School District has also been Incorporated and designated as a 
local^educatl^n agency (LEA) for P*L* 94-142 funding and class*lf icatlon purposes* 

In Louisiana - Act 754, ^^seH on July 26, l'977, by the L<>ulslana legislature, 
set up Special School D^^strlct ^1 as an LEA for purposes of P*L* 94-142 funding 
and program provisions* The regulations for A* 7^4 were approved on September IIO* 
1978 and they detailed agreements between the SEA* and the Departments of Correc- 
tions, Health, and Human Resources, to provt4| placement and programs for handi- 
capped youth*^ ^ ■ . * 

In Connecticut - Public Act iA77-587, was passed for the purpose of establish- 
ing a Special School District within the Department of Mental ^^^ardatlon to 
receive funds and program support from P*L* 94-142 ^nd P*L* 89-313* 

In Hawaii - By a Circuit Court Consent Agreement and Order In the Sllva et al * 
V* Board of Education^ State of Hawaii , (C*A* #41768), case the' state education 
agency ^(SEX) was given sole state agency responsibility for the education of all 
handicapped children; and Interagency agreement^ w^re ordered developed with all 

t * ^ 

Other state agencies providing services to handicapped children* The State of 
Hawaii operates a completely state financed education system. 

In Illinois - The Lincolnland Special School District operates as an LEA 
within the Department of Youth Correctloos for the purpose of providing special^ 
education programs and related services to adj^i^&^ted handicapped youth within ^ 



the corrections system* Interagency agreements are also In force to meet the 
provisions of P.L. 94-142, between the SEA and other state agencies providing 
services to handicapped children and youth* ' 

In Morth Carolina - Chapter 9?27 of th& General Laws of North Carolina, 
passed by the legislature in 1977, established the SEA as the state agency with' 
sole responsibility for administering special education programs and ptovX^^^ 
for interagency agreemeilt^ between the SEA and those other state agencies (Head-' 
start. Division of Health Services and the Supplementary Security Income ^SSI) 
.prqgram) that provide services to handicapped children. Also, under this law, 
the Department of Youth Corrections was moved to the Department of Human Kesources 
and was designated as an LEA to receive funding and program support \jnder P^L* 
94-142. ^ ^ \. 

In South Dakota - The General Provisions in Chapter 24;05;07;08 of the South 
Dakota Code provide for interagency cooperation between the SEA and all other 
state agencies servicing handicapped children. Also, in SDCL 13-^37-14, the De- 
partment of Youth Corrections is under the State Board of Charities for funding 
and programming purposes. ^ - 

In Alaska - By state statute the state education agency (SEA) is the only 
agency allowed to administer education programs; including all special education 
programs run by other state agencies. Interagency agreements are also ^n place 
to provide for special education services with the Departments of Youth Correc- 
tions and Buman Resources* 

In Tennessee - Cooperative interagency agreements are presently in progress 
, be^een the SEA and other state agencies, including the Department of Corrections 
and Department of Mental Health as a result of recent proceedings in the Doe 
case (C.A. ^^7980-1) presently before the .Chancery Court, to provide ' 

special education and related services to adjudicated handicapped youth. 
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Provisions for Interagency agreements between the SEA and the. Department 
o^f Youth Corrections are also mentioned In the 1979 Annual Program Plans of 
5outh Carolina, Oklahoma, Ohio, New York, Montana? Massachusetts j Maryland, ^ 
Delaware, Texas and California, Also, according to the 1979 Annual Program PlanSL, 
focty-three states (A3) presently have some manner of Interagency agreement opera- 
tional between the SEA and other state agencies providing programs and services to 
handicapped children* The U.S. Territory of Puerto Rico has a policy statement 
wlt^ respect to the sole state agency responsibility mandate of P.L. 94-142 and a 
declaration of Interaction was filed to hold Interagency meetings for' the purpose 
of securing cooperative agreements between the education agency and other agencies 
providing services to handicapped children. J 

So far, seventeen (17) states have so^e provision a? stated In the FY 1979 
APP, for Interagency cooperation between the SEA and the state youth correctional 
agency either In the form of policy statements or state laws and regulations.. 
These Interagency agreements make It possible for the SEA to carry out the man- 
dates of P.L, 94-142, with respect to the provision of free appropriate special 

education and related services to handicapped youth. For adjudicated handicapped 

J* 

youth placed in correctional facilities, there Is greater opportunity for expanded 
special education programs and services when interagency cooperative agreements 
are in effect between the SEA and the appropriate youth services or correctional 
agency . 

Some of the bureaucratic confusion mentioned in recent stuMes (Morse. 1976; 
GAO Report to -Congress, 1977> Meta Metrics Inc, 1977; Turnbull^od^rnbull, 
1978) with respect to 'conflicting agency, mandates , overlapping responsibilities. 



budgetary constraints arid program authority may be improved when the agencies 
involved with providing special education services to handicapped youth and es- 
pecially to handicapped youth in correctional institutions, work together in a 
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concerted manner under the direction of the SEA. There are still areas on both 
the state and federal levels where Inter and Intra agency coordination needs to 
be addressed, In light <ff the educational mandates of P.L. 94**l42 and the SEA. 
responsibility for earring out those mandates for handicapped youth* 

" Federal Interagency dbordination with the States 

Heta Metrics, Inc.^ in its 1977 report to the Department of Health, Educa** 

tlon and Welfare (HEW) cC^^ented on mechanisms for possible Interagency coor^lina- 

tion on the federal level With those agencies involve^d in corrections education 

efforts* I 

They listed severaliiiits which give statutory authority^ to certain agencies, ^ 

programs and departments to Ig^waoter^ducational efforts among youthful offenders 

and to help combat juvenile delinquency. Under, the Law Enforcement Assistance 

Ai^minlstratlon(LEAA) are several laws that are relevant to the subject of pro** 

vlding educational programs for youthful offenders and also have implications^ for 

handicapped j^outhful offenders. The law^ under which the LEAA operates are: 

I) Juvenile Justice and Delinquency Prevention Act of 1974 

* , Section 204 (b)(2) (4) and (f) of the Juvenile Justice and Delinquency 
Prevention Act grants LEAA the authority to coordinate certain juvenile 
delinquency related efforts of other Federal agencies* Effective use 
of this authority, which would rely in part on other agencies accept- 
ance of it, offers a possible vehicle by which to coordinate Federal 
' efforts, in at least providing corrections education to juveniles. 

The 1974 Act also established a National Advisory Compiittee for Juvenile* 
Justice ^nd Delinquency Prevention* This interagency coordinating council 
is responsible for making annual recommendations to the LEAA adtninistra** 
tion on planning, policy, priorities, operations and management of all 
Federal juvenile delinquency program efforts. The committee could place' 
a special emphasis on developing and implementing juvenile corrections 
elTucation 'programs as an effective mean:^ to combat juvenile delinquency. 



2) Omnibus*Crime Control and Safe Streets Act of 1968 and the Crime Con* - 

trol Act of 1973 ' ^ . 

This A<}t which established the Law Enforcement Assistance Administration 
(LEAA) in the Department of Justice, also provides an excellent mechanism 
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by which to coordinate cotrectlons edifcatlon program activities/ Witl\ 
the 1971 afflendntents, the States wer^ required to submit in order to - 
qualify for fiuffds, a state^plan to^LEAA* These comprehensive plans h^d 
to demonstp^e to LEAA's satisfaction that the state: provides satls-^ 

. factory el^hasis on the developulent and operation of communiCy-^based 
correctional facilities and programs, including diagnostic services/ /r 
halfway houses, prol^^ion, and other supervisory^. release programs for 
preadjudication and po^st-^adjudication referral of delinquents^ youth-^ 
ful offenders ^nd first offenders and coumuxnity-^Qriented programs for 

■ the Supervision of parolees* * ■ ' ^ 

Meta Metrics (1977) reported' that, passage of the .Crime Control Act of 1973 
placed even greater emphasis on juvenile delinquency requiring that the state? 
""Include a juvenile delinquency component in their comprehensive state plans as a 
condition of - receiving' LEAA funds. It is this funding mechanism " 

approval of state plans - that provides LEAA a means to coordinate, at l&a^t at 
the st£^te level, . corrections education programming efforts* LEAA guidelines could 
be developed to make it a prerequisite* that state plan^ ^include provisions fof 
establishing, developing, and coordinating' juvenile delinquent corrections 
education program funding in a comprehensive and systematic manner. . . 

X HEW has a legacy of correction education program involvemei^t and conse<{uently^ 
to a certain extent, program coordination. The Juvenile Dellnquerncy and Vouth 

i t 

Offenses Control Act of 1961 gave HEW responsibility for providing categorical 

grants to iotmimnities, institutions, and agencies td both plan and ^art innovative' 

. f 

demonstration and training programs- These programs included school programs "far 
the disadvantaged, subsidized job training for out^of^School an^ out-of^jpl^ 
youths; and community-based correctional programs* The Act was extended^in 1964>' ' 
and 1965. and by 1967 approximately $47 million. in appropriations were spent 'und^r 
the Act. However, with the Office of Economic Opportunity increasing f^din^^of 
similar types of effort, most of the demonstrations projects funded under Control ' 
Act of 1961 were transferred to OEO control in the mid and late 



I - - \ ^ 

With the passage of the Juvenile Delinquency Prevention and Control Act 

V ■ ' , 

^ of 1968, HBW assumed responsibility for coordinating all Federal activities 

■ ^ * 
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in juvenile dellnqiuency;, yojjth development and relafce^f lelds. HowevSr, co* 
ordination of all Federal activities was frustrated hy 1) inadeqi^te adminis- 
tration caused in part by the overlappif^. ^resMnstbilities of the Act (1968) 
concernin|^H^ and LEAA roles, and also by 2) HEW*s failure to request more than 
a^mall portion of the authorized appropriations for Fiscal W70 for coordina- 
ting'^fiinctions. ' ^ ^ , 

Since now, with the passage c^P^L. 94-142, the Bureau of Education for^ 
the ll^dicapped' (BEH) of HEW has responsibility for approving the Annual Program 
Plans (APP) submitted by each participating state thaj;, applies for P.L* 94^42 ,/ 



funding, and tiow tha^ fe^&al interagency agreement^^e, being negotiated by BSH, 

handicapped youth, both in, public schools and institutions, and youth incarcerated 

0^ state an^ federal correctional facilitie^ havef a greater 'op^tunlty for ^ 

improved delivery of special education aa^related services* 

^ Interagency agreements between Federal agencies, the SEA and other state 

agencies providing educational services to handicapped youth are presently in the^ 

.formative stages,>as was mentioned in detail earlier in'this paper. In addition, 

policy, decisions still need to be made with respect to the areas of: * 

provision of related services to handicapped youth in correc- 
tional InAltutlons: ' * * ; 

• personnel preparation; indUding pre- and iijservice training V 
for individuals working with handicapped ^uth lit correctional 
facilities; - . ' , ' , 

^ ' > ^ c? . ' ' ,^ 

. • funding consideratioiCs, where differjent federal programs have 
^ specific eligibility criteria; and ^ ' y> , * 

• educationaH considerations for adjudicated hafia*Cappe<t- yout^ 
^ aged 18-21 per P.L. 94-142. ' ' 

-Chapter^ IV will br;fef l>^explor6 these areas for future consideration tin light 
Df 'the mandates of P.L. 94-142. , ^ / - ^ 
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^, Chapter IV 

AREAS FOR FUTURE CONSIDERATION 




Personnel Heeds and Inservlce Training 

* ^ Public Law 94-142 provides for a jcopprehenslve ^^tem of personnel develop" 

ment, including participation of other .agencies and Institutions^ Inservi^ce 

training and technical assistance to Itfcal education agehcles (§121a. 380-, 387) , * 

.The State Education Agency (SEA) Is charged with the 'overall responsibility for 

, , tmp'lementlng appropriate personnel development $nd Inservlce (raining programs 

for state and local education agency personnel ?nd for other agencies^ which 

provide services to handicapped children and youth* 

One of 'the major problems reported in the GAO Report to Congress (1977) was 

the lack of adequately trained teaching staffs at the juvenile correctlohal Instl" 

tutlons visited by their consultants, The report noted that even if initial 

di'agnbstic testing of the incarcerated handicapped population provided accurate 

identification of le^rnln^ problems, the institutions lacked special education 

teachers ^trained to help children overcome such problems. The GAO (1977) report 

stated tbat, "of tfie 3^*? teachers, in the institutions visited, only about 6 per- 

* 

t cent were certified in special education" (p* 20). It was also noted that while 
certification is not the only measure^of a teacher' s ability to effectively deal 
with learning problems, it is a readily available measure that ^does not Involve 
havlngjto specifically obseWe ^ach teacher^s performance to judge, his/her ability* 
The following chart represents a listing of the states and teachers studied in 
the GAO (1977) report: * 





' Total 


V Certified > 


^ .J 


teachers 


Number . 


Percent 


California 


119 


3 


' 3 


Colorado 


32 .4 - 


3 ■ 


9 ' 


Connecticut. 


32 


1 


3 


Texas * < 


96 


9 * 


a 


Virginia 




5 


7 


4 


353 


21 


. 5.9 

* 
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The random testing of delinquents for laming problems conducted by the 
^GAO^s consultants in Conn^ctlci/i: and Virginia shoi^ed that 28 and ^3 percent, re- 
spectively, of the institujtion population, had primary leai:niiig problems. An addi- 
tional 15 and 23 percent, respectively, were classified as having limited ^ 
demic potential. In the.Nation^s public schc^ol systems, all of these childreit 
could be classified as handicapped and, therefore, would qualify for special edu~ 

cation programs , taught by certified spec3tal education teachers. 

*, 

Not only are special education teachers in short supply, but classroom teach-^ 
ers 4.n correctional facilities generally are not trained in how to recognize or ^ 
evaluate a juvenile ^s learning problem or which teaching methods and techniques 
should be used in attempting to remediate such problems. 

Clearly, there is a need for personnel training in both the public schools 
and in correctional settings. Other recent studies (Atlanta (Georgia) Associa- 
tion for Retarded Citizens, Inc., 1975^ Legislative Research Commission - Kentuclfv 
Report #125, 1975; Santamour an^ West,^ 1977) have shown that personnel 
in the judicial system know lit,tle about the problems and special needs of the 
handicapped offender* InserviceJtraining programs sponsorisd by the SEA can help 
to sensitize ^e corrections community as well as police and court officials, to 
the unique needs of the handicapped offender and to the mandates of F^L. 94-^142 

♦ that provide, under law an4 regulation, procedural and educational safeguards 

J ' 

to the handicaf^^M^youth* ^ , 

Funding and the Provision of > Related Services 

Public Law 94-142 specific the provisions to be used in implementing special 

* edOcatitjn and related services for handicapped children and'^outh* Section 121a. 13 
of the regulations for P*L. 94**142 defines the'term 'delated services** as it is 
used in the law: ^ 

^ (a)* As used in this part, the term **iisuLated services*' means 
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law; 



transportation find $uch development al\ corrective, and other sup" 
portive services as are required to assist a handicapped child to 
l)enefit fronf special education, and Include s» speech pathology and 
audlology, psychological services, physical atid occupational * 
therapy, recreation, early Identification and assessment of dis- 
abilities in children, co^iosellng services, and inedlcal services 
for diagnostic or evaluation purposes* The term alsd Includes 
school health services, social work services In schools, and'par-^ 
ent counseling and training* ' . ^ ' 

(20 U.S.C. 1401(17)0 

Also, In Section 121a*14, special education is defined as It Is used in the 

* * * 

(a) (1) As used In this part, tihe term "s^lc4^ education" 
means specially designed Instruction, at no cost to the parent, 
to meet the unique tieeds '"Of a handicapped child. Including ' 
classroom Instruction, Instruction In physical' education, home 

, Instruction,^ and Instruction In hospitals and Institution^* 

(2) IRie term Includes speech pathology, or any o'dher re-* 
lated service. If the service consists of specialj,y designed-/ ' 
Instruction^ at nt> cost to the parents, to meet Jthe unique needs 

of a handicapped .child, *and Is considered "^pedla^ education'* ^ 
rather than * "related servlceV understate standards* ^ 

(3) • Th^ tern also includes vocational education If it con- 
slsts of specially designed. Instruction, 'art no cost to the par-* 
ents, to meet thfr unique needs of']j| handicapped child. ' 

(b) ' The terms li^ , this . definition are defined as follow^: 

(1) "At no cost" "means that all specially designed Instruc- ' 
tlon Is provided without charge, but does not preclude Incl-^ 

dental fees Which are ttormally charged to non-handicapped stu-^ 

dents >or their parents as a part^bf the regular education 

program. * ? - , \^ ' > ^ ^ ' 

(2) "Physical education" is defined as follows; 
(1) The t^rm nteans the developmej||t of : ' 

(A) Physical and motor fitness;^ "^V.^ 

(B) Fundamental, motor skills and patternsT^^id 

(C) Skills i-Ti aquatics, .dance, and Individual and group 
games, and sports (Including Intramural and lifetime spirts). 

(ll) The term Includes special physical education^, adapted 
V , physical education, movement educatl9n, and motor development. 

(20 U.&TC. 1401 (16)0. . * , 

^ ? ■ ' 

(3) ' "Vocational education" means o^^ganlzed educational prp- 

grams which affe dlrectl^y related to the' preparation of Individuals' 
for paid or unpaid employme^it, or for*^ddltlonal preparation for 
a career requiring other than a baccalaureate or' advanced degree, 

^(20ir.S.c/l401 (16)0 ' • . • " 

Ttiese definitions for special education and related services per P.L. 94-142, 

-r ' focus on the unique educational needs of the handicapped child and/or youth and 

^ - * » * f - u 



6 

do^ not limit the provision of services to what Is currently available In either 
the public school setting or tHb correctional facility. 

Probably the greatest obstacle to comprehensive programming Is lack of fund- 
ing (Hedge, 1979). Studies Indicate, however, that programs for the handicapped 
offender may be .considered economical (Wisconsin Department of Health and Social^ 
Services Report, 1978^), Another study suggested xhat the average 'rehabilitated 
retarded, offender returns seven to ten dollars In Income tax for each dollar 
spent. on hlsj^er ret^abllltatlon (Santamour and West, 1977, p. 10). The Kentucky 
Report £^125 (1975) reported that present educational and rehabilitative programs 
for handicapped offenders were Ineffective; and that any future programming 
efforts would fiave ^to be Individualized so each Inmate could receive personal 
attention. The Georgia Study (1975) found that If more funding were available, 
most prison officials anltl their staffs would welcome new programs for the 
handicapped offender. , - 

Inadequate funding often results ^In acute understaff Ing. What few resources 
and equipment are available for pi;pvldlng related services to handicapped youth often 
remain unused because of the lacK of trained personnel. The shortage of speech, 
-4 physical and occupational therapists In a juvenile correctional facility means 

that these needed related services, which ;nlght be necessary for the handicapped 
^you^ to benefit from special education Instruction and programming 
available. Even If funding Is adequate, the nature 'of the correctional setting 
and the work envlronmetit * make the process of attracting qualified employees 

/ 

that much more difficult. Smith (1978) reported In a fact finding study af spe- 
clal education and related services In youth corrections facllltle^ In Tennessee, 
that related services, other th;an medical, dental, speech/hearlng/ophthalmologlcal 
diagnostics, are^^^^lrtually non-existent. Even when there were limited related 
services, there appeared to be no formal mechanism for assuring speedy delivery ^ 



of referrals* for a servlc^ and no clear pattern for responsibility or monitoring 
of whether or not the service ^a'd been delivered. 

As was previously mentioned, Interagency cooperative agreements between 
Che SEA and other state agencies providing programs and services for handicapped 
youth, can specify those areas where service delivery ^ acute and begin to ad- 
dress the policy Issues In personnel preparation, Inservlce training and funding^ 
for the provision of related services. More Indepth analysis and research need 
to be conducted on effective teacher-training programs that have a(>pllcatlon to 
handicapped. youth In correctional facilities. Some experimental programs In 

Virginia, Maryland, Indiana, Florida, and North Carolina are exploring the feasl^ 

* * 

blllty of schooWelease programs for handicapped offenders who need the spe- 
clallzed .programs and services offered In th^ local school district where the 
correctional facility Is located. Other states, as was mentioned previously, 
have designated by statute certain youth correctional facilities as local edu- 
cation agencies (LEAs) for the purposes of funding and .programming per P*L. 94- 
142., Also, certain correctional Institutions In Tepnessees Illinois, Korth 
C^rollna and West Virginia offer a comprehensive range of special education pro- 
grams and related services (diagnostic clonics, speech, physical and occupational 
therapy programs), to . adjudicated handicapped youth. * . - 

Educational Policy Considerations for the Handlcafiped._Of fender Aged 18 to 21 
under P.I. 94-142 - ^ ^ 

Another area of Interest, and concern for educators, parents and advocates, 

for the provision of fecial education and related services to handicapped ad-^ 

judlcated youth,, centers around those sections of P.L. 94-142 that speak to the 

timelines and ages for free appropriate public education (FAPE) * Section 121a. 

122 et.seq . of .the regulations for P.L. 94-142 details the ages of eligibility, 

the timelines for enactment of the law, exceptions to the ages specified In the 

law and regulations, and the necessary documents whrob participating states 
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leed to submit In the annual program plan (aPP) relative to the timelines and 



excf^tlons. 

Section 121a*122 rea'ds In whole: 

(a) General* Each^nnual program plan must Include In detail 
the policies and procedures which the State will undertake or has 
undertaken In order to Insure that a free appropriate public edu** 
cation Is available for all handicapped children aged three through 
eighteen within the State not later than September 1, 197&, and for 
all handicapped children aged three through twentyone within the 
State not later than September 1, 1980. 

(b^ Documents relating to timelines* Each annual program 'plan 
must i^nclude a copy of each statute, court order, attorney general 
decision, and other State document which demonstrates that the State 
has ^tablished timelines in accordance with paragraph (a) of this 
section* 

(c) Exception. The requirement in paragraph (a) of this sec- 

, tion does not apply to a State with respect to handicapped children 
aged threQ> four, five, eighteen, nineteen, twenty, or twenty^-one 
to the extept that the requirement would be inconsistent with State 
law or practice, 6r^the order of any court, respecting public edu- 
cation for one or more of those age groups in the State* 

(d) Documents relating to exceptions. Each annual program 
plan musti 

(1) Describe in detail the extent to which the exception in 
paragraph (q) of this section applies to the State,' and ^ 
^ (2) Include ^ copy- of each State law, court order, and other 

document which provides a basis for the exception* 

(20 U.S.C. 1412(2)(B).) 

> 

Since separate legislation is needed to enact the FAPE provision for ages 

three, four, five, eighteen, nineteen, twenty and twenty-one,^ if a state does 

, not provide regular education programs and services in these age groups, advocates, 

parents^ and professionals will need to make.the£r state legislators aware of 

this po^^ble gap in educational services for handicapped youth* 

For the handicapped youth aged 18 through 21, considered and adjudicated as 

* * 

an adult, and placed in an adult corrections facility, special education ancf 
related services which are needed by the youth in order to benefit from prison- 
related rehabilitative programs, may be limited or non-existent. Cuifrently, 
there are only three federally funded progr^ams (ESEA-Tltle I, CETA, and the 
Rehabilitation Act of 1973) that offer direct services to disadvantaged or handi- 
capped iTmates in state and federal pri^ons^^^ ' ^ 

-^2- . ) ' ' .V- 



Meta Metrics Inc., (1977) stated that federally ^nded corrections educa- 
tion programs are'the result of scattered efforts at the local, state and na- 
tional levels to address the problems of vocational, general and higher educati 
for offendera. The key pieces of legislation under which theae efforts are im- 
plemented are; ' * . 

• Elementary and Secondary Education Act of 1965 (ESEA ) 

Under Title I of ESEA, grants are^provided to lp€al educational 
agencies and to state administered instit^utiot^s serving educa^ 

t i 

tionally deprived children. Iltle I accounts \for approximately^ 
one-third of all federal funds expended for corrections educa- 
tion* 

• Rehabilitat ion Act of. 1973 ^ 
State rehabilitation agencies developed programs to pYoVlde -voca** 

^ tional adjustment services to physically and mentally handicapped 



r 

delinquents and inmates under state blocic grants. 



• Comprehensive Employment* and Training Act of 1973 (CETA ) 

The Department of Labor provides job training and^ employment op- 
portunities to economically disadvantaged, unemployed and under- 
employed persons under Title I >of CETA. Title II provides transi- 
tional public service employment and Title II benefits Special ^ 
manpower gi^ups* 

• Higher Education Act of 196? ^ ^ 

Basic Education Opportunity Grants (8E0G) constitute a, sul^stantial 
A 

progl^am to benefit ex-offenders in obtainUg an undergraduate edu- 
cation. The Teacher Corps (Title V)^ has operated programs in cor- 
rectional institutions^ 

• Adult Education Act - £SEA Amendments of 1966 

* '\ 

Formula grants to states have resultSfc in the provision of adult 



education programs through the secondary level to Inmates In cor- 
rectlot^al Institutions. 
• Omnibus Crime Control and Safe Streets Act of 1968 

Block grants are awarded to state planning agencies and selected ' 
correctional education projects are funded. LBAA discretionary 
grants are awarded to corrections education projects (p^* 6-7). 
Another policy area that needs more clarification and indepth analysis cove- 
cems the ages and criteria used by the states to determine what constitutes a 
delinquent act, who Is considered a delinquent child, and what offenses are con- 
sidered to be status offenses (those acts applicable only to minor children)* 

According to Hutzier and Sestak (^1977), thirty-three states presently have 
statutes that consider a delinquent act to be an of fense^commltted by a minor 
child prior to having become eighteen years of age, that may or may not be con- 
sidered a crime under applicable state or federal law. If committed by an adult* 

Also, seventeen states, so fart have exceptions to the age 18 requlrsQent. 
for consideration of status as a juvenile offender or delinquent child. States 
such as Vermont, !few York, Nebraska, and Colorado consider children who commit 
delinquent acts and who would come under the jurlsdlcatlon x)f the Juvenile Justice 
System, as belt^ under sixteen years of age. In Hassachuset ts » only those chll- 

* i 

*^ dren between the ages of 7 and 17 years old, who bcmlt delinquent acts, are 

treated as juveniles under state statute. Illinois, Michigan and South Carolina 

*f - 

treat children under age seventeen as juvenile offenders and crimes committed by 
titat population as delinquent acts* 

The lack of uniformity among the states. In age eligibility for who Is oon*, 
sldered a juvenile axA what crimes are classified as delinquent acts, can have 
implications for handicapped youth who come before a munclpal, state or federal 
court. If the^handTcafiped youth resides ih a state that considers persons over 



l6.andf/or^nder 18 as an adult, th&nf^&/ah& If adjudicated, may be confined to 
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an adult facility where educational resources are limited and the potential for 
physical or emotlonal'abuse Is Increased. 

Policy decisions need to be made that will address the Issues relative Co 
the ages and other criteria used by the states In detertainlog juvenile status* 
what constitutes a delinquent act anct what programs and services are available to 
divert children* especially handicapped children* ^om, adult correctional fa* 
cllltles* 

^ * > # ' ■ ■ 

Although the provision of special education and related services to handi- 
capped youth aged 18 through 21 by the states Is considered to'^be permissive In 
P*L* 94-142* th^ Intent of Congress Is clearly In favor»of Helping the states 
provide special educational services for the young handicapped adult. 

Recent studies (Children' s. Defe^e Fund* 1976; Meta Metrics Inc.* 1977; 
Santamour and West* 1979)^ Indicate that effective educational* vocational and 
rehabilitative programs for the handicapped young adult offender are an Invest** 
isent that can reduce recidivism and adjlltlonal* higher welfare costs for both 
state and federal governments. 
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CONCLUDING STATEMENTS AND POLICY OPTIONS 



Public Lsw 94-142, the Education for All Handicapped Children Act of 1975, 
has been considered a piece of landmark legislation. In that, the belief ^that 
all handicapped children hsve a right to a free^ appropriate public education Is 
now actualized In law, as well ss In practice. The belief that all handicapped 
children have protected rights to an appropriate education Is also extended to 
handicapped youth Incarcerated In .correctional Institutions* The State Educa- 
tion Agency is charged under the federal lsw with Insuring that the rights of 
handicapped youth are protected and that prograins and services provided to the 
handicapped by other state and local agencies^ comply with the mandates set forth 
In p.L. 94-142. The judicial process by which a handicapped youth becomes com- 
mitted to a correctional facility does not reduce the total state responslbil±t7 
for providing those handicapped children with a free, appropriate public education. 

Congruent with the Intent of P.L. 94-142 for policy -.statements ta be developed 

by state agencies ta assure Implements tlon of the provisions of the law. Is the 

mandate to the states to develop cooperative working agreements and arrangements 

* 

between the different state agencies to provide a continuum of special education 
services, so that all the handicapped children of the state receive a free, 
appropriate public education* > 
The policy option statements developed throughout this paper have focused 

On the specific Issues Inherent In the provision of appropriate special education 

- . 

and related services to adjudicated handicapped youth. The following policy 



options are presented to help/a^4^^clslon makers In formulating appropriate public 
policy so th^t special educs^lon and related services can be provided to adjudl* 
cated handicapped youtH. 

Policy Option ffl: 

The Juvenile Court will notify the local education agency (LEA) 
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when a ^outh, suspected or known to have a handicapping condition, 
Is scheduled to appear before said court for either a status or 

criminal offense, that necessitates an adjudication hearing* 

^ . f . ' ^ 

Policy Option ^f2; , . < i 

The local ^education agency (LEA), upon notification by the Juvenile 
. Court of an trending hearing on a handicapped youth In Its juris- 
diction, and with the permission of. the parent or guardian will pre- 
sent to the court for Inclusion In the court recOrd, any pertinent 
diagnostic, toedlcal, psychological or educational Information that 
could be helpful In secu^Ag proper treatment and placement for the 
handicapped youth. ' 

/oUcy Option #3; 

The state education agency (SEA) upon determination that a known 
handicapped youth, adjudicated by a Juvenile Court, Is In need of a 
surrogate to act In his/her special education Interests, will Inform 
the appropriate correctional agency, facility or Institution that a t 
surrogate has been appointed* 

Policy Option ff4; 

The state education agency (SEA) together with the stiite youth cor- 
rectlonal facility or Institution will ensure that an Individualized 
education program (lEP) for each handicapped youth Incarcerated In a 
state correctional facility, be developed that will reflect the Indl- 
^ vldual needs of the handicapped youth « 

Policy Option tfSr 

The state youth corrections agency will ensure that the special educa- 
tion program and related services needed by the Incarcerated handicapped 



youth be provided- In the least restrictive environment appropriate* 
Policy Option #6; ' * 

0 ' * 

^ Th^'state education agency (SEA) will develop and implement effective 

> 

^acher training programs^ and Inservlce education program^ for both 
regular and special education teachers and administrators who work with 
adjudicated handicapped youth In correctional facilities*' 

Policy Option V7l ^ 

* 

Local and state govertintent leaders will work with parents, educators, 
and advocates for exceptional children, to ensure that appropriate 
legislation Is passed that will provide for the delivery of special 
education and related services to handicapped young adults, especlaHy 
adjudicated handicapped youth, aged 18 through 21 years old* 

Policy Option j?8: \^ 

Local and State government leaders, together with Juvenile Court 
Justices. and the SEA, will formulate uniform policies and pijocedures 
relative to age criteria and definitional language defining "juvenile 
status and delinquent acts, to ensu^|^that aXl ulnor Children, ' espe- 
cially handicapped children, who coimnit crim*lnal or status offenses 
ar^ judge(J in a fair and equitable manner* 
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APPENDIX A 







* The Locus of th^plosed System Venn Diagram represents the suspected 
Incliience of handlcappe'd youth in Corrections Institutions. 

(General Accounting Office (JJAO) 1977 ( ACHJ, 1979) 
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